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On June 14, the Colorado 
Court of Appeals pub-

lished its opinion upholding the 
dismissal of The City of Lafayette 
v. Town of Erie Urban Renewal 
Authority. The case, arising from 
the attempted use of condemna-
tion to block a commercial devel-
opment, has established some 
important precedents for land 
dispute resolution and cast a spot-
light on judicial review of Colora-
do governmental authorities.

The dispute between Lafay-
ette and Erie stems from Erie’s 
plans announced in 2016 to devel-
op an area it purchased in Boul-
der County, dubbed Nine Mile 
Corner. After learning about the 
town’s intent to build an exten-
sive mixed-use retail, restaurant 
and residential community within 
its borders, neighboring Lafayette 
attempted to use its powers of 
eminent domain to condemn 22 
acres of the 45-acre parcel. 

Lafayette claimed acquisi-
tion of the land was necessary 
for the public purpose of open 
space. Erie argued that the dis-
pute was actually about inter-
fering with a planned develop-
ment by hiding behind govern-
mental authorities, and that the 
condemnation was motivated 
by bad faith for no lawful pur-
pose. At stake are consider-
able sales tax revenues likely to 
be shifted from an older King 
Soopers in Lafayette to a larger, 
new location at Nine Mile Cor-
ner in Erie.

Erie’s subsequent motion to dis-
miss the petition for condemna-
tion and transfer of property own-
ership was granted in 2017 when 
the court ruled the condemnation 
lacked a true public purpose and 
Lafayette acted in bad faith. Lafay-
ette appealed the ruling and, after 
oral arguments in March, the Col-
orado Court of Appeals affirmed 
the 2017 district court judgement. 
Further, the published opinion 
provides important clarity around 
the definition of bad faith and judi-

cial review of 
governmental 
authorities’ 
condemnation 
de termina-
tions.

More than a 
decade ago, a 
land dispute 
case in Tellu-
ride resulted 
in a Colora-
do Supreme 
Court ruling 
that open 

space buffers can serve a valid 
public purpose, thereby opening 
the door for actions like those taken 
by the city of Lafayette. Article XX 
of the Colorado constitution states 
that home rule municipalities 
have the right “to condemn prop-
erty, within or outside of territorial 
limits, for any lawful, public, local, 
and municipal purpose.” The law 
clearly states that the burden of 
proof for establishing a public pur-
pose is the responsibility of the 
condemning authority.

Lafayette argued in its appeal 
that there was no bad faith in its 
decision to condemn the property 
and, second, that its findings of 
necessity cannot be disturbed. The 
Court of Appeals disagreed on 
both counts and noted that public 
purpose and necessity are closely 
related and sometimes intercon-
nected. According to the appellate 
court opinion, “Without judicial 
review of condemnation actions, 
there would be no end to one 
entity subverting another entity’s 
condemnation action by initiating 
one of its own.”

There is no definition of bad 
faith in case law, which necessi-
tates a fact-specific inquiry into 
whether a condemning entities’ 
proffered motives for a condem-
nation are legitimate. Accord-
ingly, Erie presented evidence of 
Lafayette’s bad faith during two 
days of oral arguments. The opin-
ion states, “Because Erie, as the 
property owner, met its burden 

of showing bad faith, the district 
court properly examined Lafay-
ette’s finding of necessity to deter-
mine, with record support, that 
the taking to establish an open 
space community buffer was pre-
textual and was not a lawful pub-
lic purpose.”

The opinion notes that 
in cases where bad faith is 
asserted, courts do have the 
authority to review an entity’s 
stated purpose and necessity 
finding. They found that “the 
stated public purpose of an 
open space buffer is valid, but 
blocking Erie’s planned devel-
opment – planning that predat-
ed Lafayette’s condemnation 
petition – is not lawful.”

This landmark case will change 

the way land disputes are handled 
in Colorado. The opinion makes it 
clear that the court has an obliga-
tion to review governmental enti-
ties’ determinations of necessity 
and public purpose in condemna-
tion any time bad faith is alleged. It 
also established that when the pri-
mary interest of the condemning 
party is to block development or 
stifle competition, that’s bad faith. 

Moving forward, governmental 
entities may not hide behind a 
stated reason for eminent domain 
or prevent judicial review of 
findings of necessity for condem-
nation. This will prevent a legal 
tit-for-tat involving an endless 
number of seizure attempts over 
contested land and provide expe-
dient resolution in the best interest 

of the public. That’s good news for 
growing Colorado communities, 
developers and residents.

Timeline of Important Events
n 2004. The town of Telluride 

seeks to purchase approximate-
ly 600 acres known as the Valley 
Floor from a private landowner 
using the eminent domain power 
of condemnation to assert its vital 
public purpose as open space. 
Colorado law commonly known 
as “the Telluride Amendment” is 
passed that prevents home-rule 
cities from reaching beyond its 
borders to condemn land for open 
space. 
n 2008. Colorado Supreme 

Court strikes down the 2004 law 
prohibiting extraterrestrial con-
demnation, allowing Telluride 
to proceed with the purchase of 
the Valley Floor at the price equal 
to the owner’s appraisal. Article 
XX of the Colorado Constitution 
now states that open space and 
parks are a valid public purpose 
for which a municipality can con-
demn extraterritorially.
n 2016. The city of Lafayette 

attempts to use its powers of emi-
nent domain to condemn an area 
planned for development in the 
town of Erie known as Nine Mile 
Corner, alleging it has established 
a public purpose and necessity 
for the parcel to be designated as 
open space.
n 2017. A Colorado District 

Court judge dismisses Lafayette’s 
suit, ruling that Lafayette did 
not act in good faith and did not 
demonstrate a public purpose for 
condemning the land. 
n 2018. The Colorado Court of 

Appeals affirms the district court 
ruling in favor of the town of Erie 
and asserts that findings of neces-
sity and public purpose are subject 
to judicial review when bad faith 
is suspected to motivate a con-
demnation.s
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